Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of )
) CG Docket No. 02-278
Petition for Waiver of )
Papa Murphy’s Holdings, Inc. and )
Papa Murphy’s International LLC )

)

SUPPLEMENT TO RESPONSE TO PETITION FOR RECONSIDERAT ION
OF RETROACTIVE WAIVER TO PAPA MURPHY’S HOLDINGS, IN C.
AND PAPA MURPHY'S INTERNATIONAL L.L.C.




Papa Murphy’s Holdings, Inc. and Papa Murphy’s nmé¢ional L.L.C. (collectively,
“Papa Murphy’s”), through their undersigned counsebkpectfully submit this supplement to
their November 25, 2016 response to John LennarsmohSusan Shay Nohr's (collectively,
“Petitioners”) Petition for Reconsideration of Retctive Waiver to Papa Murphy’s Holdings,
Inc. and Papa Murphy’s International L.L.C. (thestilon”).!

Petitioners have submitted objectively false evageto the Commission, and Petitioners
compounded their error by making demonstrably faisgements based on that manipulated
evidence. Papa Murphy’s submits this supplemenbteect the record, which is easily done by
simply looking at the complete, not-truncated ceéthe at-issue screenshots.

On November 14, 2016, Petitioners filed their Ratitseeking reconsideration of the
Commission’s Order granting waivers to several tigsti including Papa Murphy’s, of the
Commission’s prior express written consent rulesey to Petitioners’ argument was their
assertion that Papa Murphy’s supposedly made nogesato its opt-in disclosures following the
October 16, 2013 rule change, which Petitionersigdgdemonstrated ignorance, rather than
confusion, regarding the new rufes. To support this assertion, Petitioners submitged
declaration attaching several screenshots fronmtannet archiving website purportedly showing
no additional disclosures on Papa Murphy’s website.

In response, Papa Murphy’s highlighted Petitiondasiure to offer screenshots that
capturedall contenton Papa Murphy’s website and submitted the swelatlation of Cynthia
Hofmann, establishing that on or about October 2@l3, Papa Murphy’'s revised the text
message consent disclosures on its website, wewbions included adding a disclosure that

consent was not necessary to purchase goods dceservUndeterred, Petitioners have now

! papa Murphy’s has concurrently filed a separaef beeking leave to file this supplement
pursuant to 47 C.F.R. 8§ 1.106(f).

2 Petition at 13.

% Petition, Ex. 6.



submitted screenshots which they argue establshRhpa Murphy’s made no changes to its
website after October 2013,

In providing hard-copy screenshots as the coreheir tSupplement, Petitioners either

were grossly reckless or they intentionally fabeda evidence. The latest hard-copy

screenshots, which are higher-quality versions fef two sets of screenshots Petitioners
previously submitted, plainly omit the bottom haffthe Papa Murphy’s text message sign-up
form from 2014° Navigating to the URL that appears at the botafreach of the Petitioners-

submitted sets of screenshots (one from Januar2@®@H and one from March 30, 2014) shows

that the content which proves that Papa Murphwssesl its disclosures post October 16, 2013

was cut off, by Petitioners, from the hard-copyegaishots they have presented to the

Commission. Specifically, the bottom half of tlexttmessage sign-up form, which is cut off in
the hard-copy versions Petitioners’ submitted,udek the additional disclosure: “Consent to
receive a text message is not a condition of psiogaa good or servic&?* Petitioners
compound their error in omitting the relevant comtby making the objectively and patently
false statement that “nowhere on these webpagteie ... a disclosure that consent is not a
condition of purchase®

Petitioners have submitted doctored evidence, lagy have made false statements based
on that evidence. Worse, Petitioners’ outrageoetsabior isin responseto Papa Murphy’s
having explained in its November 25, 2016 respdogée Petition, that “the internet archiving

site on which [Petitioners] relied does not archaletext on the webpage, and that there are

* Supplement at 2.

®> SeeDeclaration of Anthony Todaro in Support of Suppéeinto Response to Petition for
Reconsideration of Retroactive Waiver to Papa Mymploldings, Inc. and Papa Murphy’s
International L.L.C. (“Todaro Decl.”), Ex. 1.

®Todaro Decl., Exs. 2, 3.

’ This is in accordance with Ms. Hofmann’s declamatiwhich states that on or about October
16, 2013, Papa Murphy’s revised the text messagser disclosures on its website, which
included adding a disclosure that consent was @c¢ssary to receive the offered deals.

8 John Lennartson and Susan Shay Nohr's Supplenteretition for Reconsideration of
Retroactive Waiver to Papa Murphy’s Holdings, land Retroactive Waiver to Papa Murphy’s
International L.L.C. at 2.



significant blank spaces on the pages they referenin reality, Papa Murphy’s did make
changes to the disclosures on its website on outaDgtober 16, 2013, including adding the
disclosures that consent to receiving text messagesnot required to obtain the advertised
offers.”® Caught in a material fabrication to the Commissi@etitioners have doubled-down on
their fabrication. The complete hard-copy versiofshe at-issue screenshots, submitted with
this pleadind’ easily reveal Petitioners’ bold factual misreprgations to the Commission.
Although a detailed factual finding is not necegdsar affirm the grant of the at-issue
waiver!! the unaltered factual evidence demonstrates tapg Murphy’s was aware of the
Commission’s 2012 Order and made changes accoydirfggtitioners’ principal argument that
Papa Murphy’'s was simply ignorant of the 2012 Owmtedt thus could not have been confused by
the Order is wholly undercut by the complete scsbets and Ms. Hofmann'’s declaration. For
this reason, as well as all those set forth inopposition brief, Papa Murphy’'s respectfully

requests the Commission deny the instant Petition.

Respectfully submitted this 21st day of Decemb@t,62

s/ Anthony Todaro

Anthony Todaro

Jeffrey DeGroot

DLA PIPER LLP (US)

701 Fifth Avenue, Suite 7000

Seattle, WA 98104

Tel:  206.839.4800

E-mail: anthony.todaro@dlapiper.com
E-mail: jeffrey.degroot@dlapiper.com

Attorneys for Papa Murphy’s Holdings, Inc. and

Papa Murphy’s International L.L.C.
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® Response to Petition for Reconsideration of Retiea Waiver to Papa Murphy’s Holdings,
Inc. and Papa Murphy’s International L.L.C. at 10.

1% Todaro Decl., Exs. 2, 3.

X The reasons why no detailed factual finding isessary to affirm the waiver are set out in
Papa Murphy’s opposition to Petitioners’ Petition.
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